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Held etCharles al.

rule, partynon-performance. As a general1. Contracts—excuse where afor
act, performance,an heldperform excepthe is to ithimself to its where isbinds

by publicimpossible enemy.the of or theact God The thatrendered mere fact
inconvenient, loss,withmay or attendedit is nobe excuse.

Forthcoming non-deliverybond—excuse So,theproperty.2. in an actionfor of
given deliverywhich hadforthcoming propertyon a been for thebond of seized

security pleaded,inupon execution, levythe bond atthe that the time of the a
priorsubject to aportion property mortgage,was validof the and theafter

forthcoming propertythe mortgageeexecution the bond took theof into liis
possession, right provisionsa to do under theas he had of his mortgage, and

debt,part property being satisfyit in of thesold satisfaction his insufficient to
Held, plea present partythe the a thewhole: did not defense to action. The

debt,interposing plea paid mortgagecould the and thus dischargingthe have the
property lien, it, accordingfrom would able to deliverthe have been to the con-
dition of his bond.

damages—in a forthcomingMeasure of an actionon In an8. bond. action of
debt, condition,on damagescovenant or a bond with a the true of ismeasure

by obligee.the loss the orsustained covenantee

So, forthcoming bond, non-deliveryin property,4. an action on a a offor the
pleaded suretyby prior mortgage upon pro-it was the was athat there lien the

perty, by mortgage subjectedand virtue of the the itmortgagee had taken and
portionit debt, propertyto the of a beingsatisfaction of his the worth less than

Held,mortgage: onlythe lien of damagesthe benominal could recovered.

If, however,6. it propertyshould turn that was worthout the more than the
lien,mortgage excess, be,the mightthen whatever it would be the ofmeasure

damages, injury byas that would be plaintiffthe extent of the sustained the in
the execution.

damages case,6. Plea in are althoughbar—when nominal recoverable. In such
plea by surety up propertya priorthe sets that had takenthe been under the

mortgage executed,forthcomingafter the was thatbond and it was worth no
mortgage lien, plea action,more than the instill the should not be bar of asthe

property accordingthe failure theto deliver to the of notcondition the bond
being by public enemy,occasioned the act of God or the there was a technical

action, rightbreach rightfor there was ofwhich a and a to recover nominal
damages.

performance—whenpart good. part performance7. Plea of obliga-A anof
tion, accepted by obligee,the good, discharge obligoris and will the far asas
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goes. forthcoming allegesit a in an action on aSo, which thatplea abond, part
of the was goodto the adelivered defenseproperty officer, is, substantially,

ato of the the extent of thepart of the sorecovery—to proceeds property
returned.

Wbit oe Ebbob to the Court ofCircuit St. Clair county;
JosephHon. Gillespie,the Judge, presiding.

theThe states case.opinion

for theWilderman,Messrs. Kase & in error.plaintiff

theMr. Wm. H. for defendants in error.Underwood,

Justice Walker delivered the of the Court:opinionMr.

This action of awas bond exe-debt, uponan forthcoming
Held,Charles the andcuted execution debtor, Jacob"by

his to Frederick Dehler. Theas breachMeister, surety,
that the failed to deliver the tois,•assigned obligors property

in at the time and named in theerror, condi-placeplaintiff
of To this intion the bond. defendantdeclaration, error

nonfirst, est and aMeister, thatfactum, secondly,pleaded
of the levied in error underupon byportion property plaintiff

three different in his as aexecutions, hands, constable, from a
the the andof of at thejustice county, Held,peace against

atime the was was to chattellevy made, subject mortgage
to & to secure a ofGintz, §400,Held Hen debtbygiven

he owed to and which tothem,which was mature at six
the of thedate that it wasmonths from mortgage; duly

executed, and before a ofproperly acknowledged justice
that hedistrict,in the and hadthe enteredproperpeace

thememorandum statute in hisbythe required docket,
was recordedthat it in the office.and properregularly

that theHeld,The providedmortgage mortgagor, might
of the for two but that inretain possession property years,

it should be attached or leviedcase under execution,upon



493Dehler v. Held et al.1869.]

of the Court.Opinion

the it afterreduce to andthen mortgagees might possession,
it, thesell and tonotice as specified, apply proceedsgiving

their Thethe of debt. thus heldpayment property being
this the time theunder chattel at was made,mortgage levy

the due anddebt not after the wasand madelevyunpaid, by
in & oferror, Heu virtue the con-Gintz, byplaintiff power
thetained in seized and reduced the intomortgage, property

their and after the thesoldpossession, giving required notice,
for a sum less than theirsame and itdebt, towardsapplied

the defendantsame, Meister waswherebypaying prevented
thefrom to indelivering property plaintiff error, toaccording

terms and conditions of the bond suedthe upon.
third averred that allThe of the naShéd,in.plea property

and not thebond,the embraced inforthcoming mortg®s&y&asJ
•delivered Meister to inby induly plaintiff error, same-the*

it was when the bond was andcondition given, a/'the-'íiih&S
and in theand manner the bond. 7place, required by Tny,\

the inTo second error filed aplea, plaintiff generaAffimmis*
and a to thedemurrer third andrer, special plea, assignbcf-'

that the averscauses, pleaspecial performance generally,
the and that themanner,without doesstating not craveplea

of the and is otherwiseoyer writing obligatory, uncertain,
and insufficient.informal

court below overruled theseThe anddemurrers, plaintiff
to the courtfurther,answer rendered onfailing thejudgment

in of the anddemurrer, bar toaction, reverse that judgment
the case to this on error.court,plaintiff brings

The on this recordonly is, whetherquestion thesearising
a defense to the action Meister.presentpleas against

As a rule, where a binds himself togeneral party perform
act,an he to itsis held whereperformance, it is ren-except

dered the act of or the publicGodimpossible by Theenemy.
fact bemere that it or attendedinconvenient, withmay loss,

is no excuse. And that is all that can saidbe of this obliga-
tion. Its was in nowise renderedperformance impossible.

couldMeister have redeemed the theproperty by paying
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debt, have itand thus retained to answer the condi-mortgage
tion of the as the would have beenbond, mortgagees compelled
to the and the from thereceive money discharge property

was,the debt. It withintherefore,had he tenderedmortgage
the of thishis to condition bond.power perform Having

failed to deliver the as he and his hadproperty principal
in there and an actionlaw, a breach therebywasagreed,

accrued to the the obligors.plaintiff against
the second and it is admittedtrue,to beConceding plea by
it the action.the does not constitute a bar to If thedemurrer,

be thefacts exist as stated in the what would measureplea,
the the loss sustainedof the ? amount ofdamages Evidently,

inthe execution creditors the failure of defendants errorby by
- fixed theto the at the time andproperty place bydeliver

thebond. Had been what would havedelivered,property
of the to havecreditors? Onlyrights judgmentthe.been

the theSolti’it under toexecutions, subject prior mortgage,
the over and above the amount,' and-thus have rendered surplus,

" of,the their executions. as thedebt, If,tosubjectmortgage
the not as muchlevied was worthuponalleges, property"‘■plea

then a have availeddebt,the sale would nothing,as mortgage
theno loss a to deliverhave sustained failureand they by

the constable.toproperty
inthethe constable had been sued by plaintiffsSuppose

theto seize the underexecutions,these for refusing property
that the worth noand he had shown wasexecutions, property

lien of the one contendthan the would anymore mortgage,
him should be the fullofthat the measure damages against

Becausenot. Andof the ? Assuredly why?value property
the officershad sustained no byin execution damageplaintiffs

that theBut had itmake the levy. appearedtorefusing
liable for thethen he bewouldmore,was worthproperty

the same ruleshould notAndof the whysurplus.amount
isreasonMeister ? Ho perceived.toapply

a a condi­or on bond withdebt,of covenantIn an action
the loss sustained the.byismeasure of damagestruethetion,
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or ofcovenantee was aThis, then,obligee. questionsimply
the to thethe measure of con­damages. By failing perform

and adition of the bond there was a ofbreach, right
the effect that Meisteraction of the bond wouldaccrued, being,

the he haddeliver as bound or wouldhimself,property pay
thesuch as in execution hissustaineddamages plaintiffs by

failure. And we have seen that the admittedproperty being
to have been worth less than the amount of the lien of the

there could be no a nominalbeyond sum,mortgage, damages
which the law itIf, turnimplies. however, should out that
the was worth then themore, whatever itproperty excess,

would be the measurebe, of the as thatmight woulddamages,
---be the extent of the sustained ininjury by plaintiffs execution?
-That allwas their executions could have reached the'c

and a sale. The was because itbad, waslevy plea pleaqétbas'
a bar to the haveaction, and we seen it not anwas to.ans/vpiz ^

I:'breach,the and the demurrer should have been sustained.
The third ininformal, substanceplea, although pre^n|g|lgij> ’̂defense to a of the farSo as itpart recovery. allegésfe^tiiat;

levied on under these executions hadproperty been delivered^'7
and which was not held theby it anwas avermentmortgage,
of the theof condition to thatperformance extent. It can
never held that abe of anpart performance obligation, accepted

the will be held forby It isobligee, and mustnothing. good,
be held to the so far as itdischarge obligor but no far­goes,
ther. If the admitted theproperty demurrerby to have been
delivered to the constable was sufficient to a ofpay portion
the to collect which thejudgments, executions were issued,
then it would lessen the sum to be to thatrecovered, extent.

extentThe of the would in no caserecovery be more than
those withexecutions, interest and and thecosts, proceeds
of the thus delivered shouldproperty be deducted. Although

the ininformal, plea, asubstance, presented defense to a part
of recovery.the the demurrerBeing informal, should have
been sustained for that reason.
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Statement of the case. of the Court.Syllabus. Opinion

As the court erred in to thesustain thefailing demurrer,
of the court below is reversed and the causejudgment
with leave to amend theremanded, pleas.

reversed.Judgment

Spencer S. Eubank

v.
PeopleThe of the ofState Illinois.

Recognizance—must judgment judgmentbea aTo sustain uponof forfeiture.
recognizance, judgmentthere must be a It isa scire a of forfeiture.onfacias

judgment of forfeiture is set in scireenoughnot that a valid out the facias,—it
given in evidence.must be

ofof Error to the Circuit CourtWrit Washington county;
L.Hon. Silasthe Judge, presiding.Bryan,

aa scireThis was upon recognizance,proceeding by facias
the defendants.rendereda was againstin which judgment

in andevidence,no of forfeiturewas givenThere judgment
as error.thereof isthe want assigned

in error.for theM.Mr. J. plaintiffDurham,

Washington and Mr.General,AttorneyMr. Bushnell,

for theState’s Attorney, people.John Michan,

the Court:the ofLawrence delivered opinionMr. Justice

inofferedof forfeituretheIn this case only judgment
mereaof wasbv the billasevidence, exceptions,appears

literalwas a copythememorandum whichclerk, probablyby


